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August 25, 2011 
 
The Honorable Hilda Solis The Honorable Kathleen Sebelius 
Secretary   Secretary 
U.S. Department of Labor U.S Department of Health and Human Services 
200 Constitution Ave, NW 200 Independence Ave, SW 
Washington, DC 20210  Washington, DC 20201 
 
The Honorable Tim Geithner 
Secretary 
U.S. Department of the Treasury 
1,500 Pennsylvania Ave, NW 
Washington, DC 20220 
 
Dear Secretary Solis, Secretary Sebelius and Secretary Geithner: 
 
The Parity Implementation Coalition (PIC) is attaching a recent letter we sent to 
BlueCross BlueShield of Florida (BCBSFL) regarding recent actions that resulted in 
the termination of most in-network mental health and substance use disorder 
(MH/SUD) providers, and the requirement that they may reenter the network only by 
agreeing to significant rate cuts and numerous contract requirements that do not 
appear to be required of medical and surgical providers. We believe these actions 
violate both the Mental Health Parity and Addiction Equity Act (MHPAEA) and its 
Interim Final Regulation (IFR) and will be harmful to countless Florida health plan 
participants and beneficiaries, current and potential, by imposing discriminatory 
provider network admissions standards and payment rates on MH/SUD providers. We 
have also attached a CNN Report and a Florida Health News article reporting on 
these actions and we expect both the national and state media will continue to follow 
this story. 
 
We bring this to your attention as we are aware that you are working on additional 
guidance to address these types of parity violations. 
 
The PIC believes that this egregious action by BCBSFL will not be resolved until three 
key issues in the parity law are addressed with additional guidance. In fact, without 
clarification of these issues, BCBSFL’s actions would likely be deemed compliant 
under the current interpretation and enforcement of the IFR, even though such 
actions would clearly appear to be noncompliant with the statute.            
 
1. Require disclosure of detailed medical and surgical criteria, standards and 
policies and how these criteria, standards and policies are applied to the 
medical/surgical benefit.  

The PIC fully anticipates that BCBSFL will ignore our requests for disclosure as has 
been the case with many of the other complaints submitted to the Departments. 
Without disclosure of specific cost containment techniques (as applied to the 
medical/surgical benefit) by BCBSFL and how these techniques compare to the 
nonquantitative treatment limits (NQTLS) being applied to the MH/SUD benefit, it is 
impossible perform a parity compliance test.   
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During the last eight months since release of the December 2010 sub-regulatory on disclosure of 
medical/surgical criteria, the PIC submitted over 150 examples of plan non-compliance with the medical criteria 
disclosure requirement.  The PIC provided these parity non-compliance complaints pursuant to an agreement 
with the Departments to expedite review of MHPAEA non-compliance claims that are national in scope and 
that jeopardize access to care for tens of thousands of beneficiaries.  Without further detailed regulatory 
guidance on disclosure of how plans apply standards and policies to both medical/surgical and MH/SUD 
benefits, the plan participants in Florida face potentially unlawful disruptions in access to essential addiction 
and mental health benefits. 
 
2. Clarify that a quantitative floor for NQTLs is required.   

BCBSFL (or any other plan) will not and cannot be held accountable for applying non-comparable and more 
stringent NQTLs unless there is clarifying guidance that the magnitude and quantity of how an NQTL is applied 
is a key factor in determining whether a medical management parity violation has occurred.  
 
For example, if BCBSFL were to disclose (see 1 above) what NQTLs are being applied and how to the 
MH/SUD benefit, and then disclose that those restrictions are also applied to a very small proportion of the 
medical/surgical benefit, then absent a quantitative floor, these restrictions would still be in compliance with the 
regulators current interpretation of the IFR. Thus, the PIC continues to maintain that MHPAEA and the NQTL 
general rule in the IFR are unenforceable if this is permitted.  
 
3. Provide additional regulatory guidance on parity in treatment services.   

Under existing MHPAEA regulations, even if BCBSFL were to fully disclose how and what medical 
management techniques have been applied to the medical/surgical benefit (item number 1 above) and how 
they are applied equally to both medical/surgical and MH/SUD benefits (item number 2 above), plans can still 
avoid compliance with MHPAEA as follows:  
 
Based on the current interpretation by the regulators regarding parity in scope of services, there is no 
requirement to have a specialty behavioral health network even though there is a robust medical/surgical 
network and thousands of beneficiaries with mental health/substance use disorders would have little, if any, 
access to care.  We believe that this outcome was not intended by Congress when it passed MHPAEA in 
2008.  While MHPAEA is not a mandate for coverage of mental health/substance use disorder benefits for any 
specific condition, once a plan decides to cover these benefits, MHPAEA requires plans to do so on par with 
other medical/surgical treatment services. However, based on the regulatory guidance given to date, BCBSFL 
could have a robust network of medical/surgical providers, but drop or significantly reduce their 
specialty behavioral network and still be in compliance with the IFR. 
 
Additional regulatory guidance should reflect that the IFR creates a structure for how to regulate parity in 
services by creating the 6 classifications of benefits.  We believe that additional  guidance should reflect that 
“scope” is explicitly defined in the law as part of a treatment limitation and that parity in treatment services is 
needed not only among the 6 benefit classifications (as stated explicitly in the IFR) but within each class of 
benefits as well. This guidance would prevent plans from deleting essential mental/substance use disorder 
treatment services unless essential medical/surgical services are also deleted.   
 
4.  Federal regulatory oversight of MHPAEA enforcement is essential.   

Please be advised that the Florida Office of Insurance Regulation (FL OIR) in a letter dated August 17, 2011 to 
the Florida Psychological Association declared that it has no jurisdiction over federal law in this matter. (FL 
OIR letter attached).  We have now seen this lack of state insurance oversight with multiple states. Thus, 
consumers and providers enjoy limited oversight at the federal level and no oversight in some states. 
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In conclusion, the PIC respectfully requests that you: 1) intervene in the BCBSFL issue or provide guidance on 
criteria for state and federal intervention in MHPAEA non-compliance issues to, and; 2) promulgate additional 
regulatory guidance as soon as possible on all three of these issues to thwart the harmful actions such as this 
that significantly  reduce consumer access to mental health and addiction services, impact behavioral health 
consumers and providers alike, and damage the integrity of MHPAEA and the IFR.     
 
Thank you in advance for your time and consideration.  We stand at the ready to assist you in any way 
possible to resolve these issues.  We are available to discuss this issue at your convenience.  Please feel free 
to contact either of us. 
            
Sincerely,  

 

Irvin L. Muszynski 

imus@psych.org; 703-907-8594 

 

 

Carol McDaid 

cmcdaid@capitoldecisions.com; 202-737-8168  

 
cc:  Amy Turner, DOL 

Kirsten Beronio, HHS/ASPE 
Richard Frank, HHS/ASPE  
Jim Mayhew, HHS/Office of Consumer Information and Oversight 
Kathryn Power, HHS/SAMHSA 
John O’Brien, HHS/SAMHSA 
Bill Hudock, HHS/SAMHSA 
Russ Weinheimer, Treasury 
Kevin Knopf, Treasury 
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